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INTRODUCTION

Pursuant to Federal Rule of Appellate Procedure 27, Defendant-Appellee Jack

Ainsworth (“Mr. Ainsworth”) hereby files this Opposition to the Motion for

Judicial Notice in Support of Appellant’s Opening Brief (“Motion”) filed by

Plaintiff-Appellant Mendocino Railway (“Railway”).  The Railway’s Motion

should be denied as to Exhibit 2, because the document in question was not filed

and considered by the district court, and does not stand for the proposition the

Railway purports makes it judicially noticeable.

ARGUMENT

Under Rule 201 of the Federal Rules of Evidence, a court may take judicial

notice of a fact that is “not subject to reasonable dispute in that it is either (1)

generally known within the territorial jurisdiction of the trial court or (2) capable of

accurate and ready determination by resort to sources whose accuracy cannot be

reasonably questioned.” Id. Pursuant to Federal Rule of Appellate Procedure

10(a)(1), this Court’s review “is limited to ‘the original papers and exhibits filed in

the district court.’” Martinez v. Newsom, 46 F.4th 965, 975 (9th Cir. 2022), cert.

denied, 143 S. Ct. 1782, 215 L. Ed. 2d 670 (2023). “Papers not filed with the

district court or admitted into evidence by that court are not part of the clerk's

record and cannot be part of the record on appeal.” Kirshner v. Uniden Corp. of

Am., 842 F.2d 1074, 1077 (9th Cir. 1988).
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The Railway requests that this Court take judicial notice of a two-page letter

from nearly four years ago, well before this litigation commenced, from a staff

attorney at the California Coastal Commission (“Commission”) to counsel for the

Railway, Paul Beard. See Exhibit 2 to Railway’s Motion. Appellee Mr. Ainsworth

did not write this letter, was not copied on this letter, and is not referenced at any

point in the letter. The district court never received or considered this letter, and

the Railway had not raised any issues related to the Coastal Zone Management Act

(CZMA) until this appeal. Yet the Railway requests judicial notice of this letter for

the purpose of “establish[ing] the fact that the Commission has asserted its ‘review

authority under the CZMA’” regarding the Railway’s development activities.

Motion, at 3.

For two reasons, the Railway’s Motion as to Exhibit 2 should be denied. First,

this letter was not presented to or considered by the district court. Thus, it “cannot

be part of the record on appeal.” Kirshner, 842 F.2d at 1077.

Second, the Railway offers Exhibit 2 for the proposition that the Commission

has asserted its CZMA review authority with respect to the Railway’s

“development activities.” Motion, at 3. The letter, however, does not stand for this

proposition. The letter follows up on a request for information from six months

before to which the Railway did not respond. As to the CZMA, the letter states the

Commission’s general position that the ICCTA does not preempt the
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Commission’s jurisdiction under the CZMA, and seeks “information regarding any

development activities that might trigger Coastal Act permitting requirements

and/or Commission review authority under the CZMA.” Motion, Exh. 2, at 20. The

Commission does not assert its CZMA review authority as to any specific project,

and in fact, the letter requests information from the Railway regarding any projects

that might trigger CZMA review. The letter is therefore not relevant to issues on

appeal and is not properly subject to judicial notice.

CONCLUSION

Based on the foregoing arguments and authorities, this Court should deny the

Railway’s Motion for Judicial Notice as to Exhibit 2 of that Motion.

Dated:  November 6, 2023 Respectfully submitted,

ROB BONTA
Attorney General of California
DANIEL A. OLIVAS
Senior Assistant Attorney General
DAVID G. ALDERSON
Supervising Deputy Attorney General

/s/ Patrick Tuck
PATRICK TUCK
Deputy Attorney General
Attorneys for Defendant and Appellee
Jack Ainsworth
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