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Case No. 21CV00850

INTERVENOR CALIFORNIA COASTAL
COMMISSION'S OPPOSITION TO
JOINT EX PARTE APPLICATION FOR
STAY AND CONTINUANCE OF TRIAL
DATE

Date:
Time:
Dept:
Judge:

Trial Date:

November 26, 2024
1:15 p.m.

Honorable Clayton L. Brennan

April 8, 2025
Action Filed: October 28, 2021

CITY OF FORT BRAGG,

Plaintiff,

MENDOCINO RAILWAY,

Defendant,

CALIFORNIA COASTAL COMMISSION,

Intervenor.
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INTRODUCTION.
The. City of Fort Bragg ("City") filed its initial complaint in this action more.than three

years ago, on October 28, 2021.-Since then; Defendant Mendocino Railway ("Defendant") has

made rhultiplé efforts to delay and preverit this coll from hearing this. case, aid fiow has:

5 seemingly convinced the City:to seek .a'stay forpurported.ongoingsettlementdiscussionsthat

have not,:inyolved Intervenor California Coastal Commission ("Commission'').in any fashion.

While the:Commission supports and agrees;with the City on the merits of the case, it beli¢ves this

is just another-delay tactic. by Defendant;, perhaps:to-determineif the new members of-the Fort

9 Bragg.City.Council being sworn in in 2025 are.more receptive to :their arguments; or to complete

some linpermittéd developmiént before'this Court rules that their activities on the coast are subject

to the Coastal Act.

1

2

3 :

4

6

8

A the Commission understands it, there is no firm settlement. offer-on the table and the

Commission has intentionally not been invited'to atténd the settlement discussions that have

apparently csbeen. going on between.Defendant and the City over the last:five months: Additionally,

neither the City 'nor Defendant-has: invited representatives.ofthe Coastal Commission to any

specific future settlement discussions, andthe Commission has no reason to believe that-will

change over thenext 90 days..As such, the Commission requests that this court deny the joint ex

parte-application ("Application") for astay and maintain the current April 8, 2025 trial date.

Critically, such.a stay would prejudice the-Commission's enforcement efforts :and mandate.

to protect coastalresourcesand prevent harm-to the public. The Commission. is informed.and

believes that-Defendant's unpermitted.and unregulatedevelopment in the coastal iszone

ongoing and substantial. Staying this would prevent the Conimission from deterinining thecase

extent of the damage to.the coast being-caused by Defendant's unregulated development

activities. There isnothing-in the Application indicating that the Railway will ceaseall such

development-during the stay, yet Deferidant and the-City are now seeking a stay of all litigation.
and a-continuance that will result in anew trial date more than two. years after the original June

2023 trial,date in this-case. Further, the purported settlement discussions discussed in the

Application do not éven mention.the-fundamental issue'inthis case whether state.orfederal law

2
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preempts state and/or local regulationofthe.Railway's-activities-andthus,theprospect.of

2 Settling the entiré case.in the next 90 days is. rémote.

Therefore, the City.'s and Defendant's Application for a stay and trial continuance should be

4 dériied, and the: April8, 2025 trial date: should be maintained.

PROCEDURAL BACKGROUND.

I. INITIATION OF CastAND }REMOVAL -2021-2022

After the Gity filed its complaint in October 2021, Defendant first sought to-dispose of this

8 éase bydemiirter iti January 2022, which this court denied, and the. Court of Appeal subsequently

denied Defendant's writ seeking review-of this Court's decision on its demurrer on June 9, 2022:

(Order DenyingPetition, filed June 9, 2022.) Not satisfied with that result, Defendant petitioned.

for review of the Court of Appeal's decision to the-California Supreme Court, which was also

denied, on June 23;2022. Next, Defendant sought to relate this case'to the-\feyer eminent domain

action, now;in'the Courtof Appeal, which did not involve either thé City-or the Coastal

Commission. That attempted:relation and telocation of this' case'to Ukiah was summiarily denied

by:Presiding Judge Nadel on September 30, 2022.(See Coastal-Commission's'Request for

Judicial Notice in Support ofOpposition to Motion for Stay, filed October 6, 2023, Exh A)
In its Opposition to. Deféndant's Noticé of Related, Case, filed June 27, 2022, the-City noted,

that the Commission:was considering.seeking to intervene.in-this action. (Opposition of City:of

Fort Bragg to:Notice of Related Case, filed June:27, 2022, at pp..5-6.)The next month, the City

requested that the Commission assiime responsibility for-enforcement against Defendant. The.

Commission agreed to do so andsent a.Notice of Violation letter to.Deféndant.on August: 1,0,

1

3

5

2022..(See Motionto.Intervene, filed September 8, 2022; at pp. 21-25.) That same week,

Defendant filed.a séparate lawsuit against the City and the. Commission.in federal court, which

was ultimately dismissed.and.unsuccessfully: appealed by Defendant in theNinth Circuit.

Then, on September 6, 2022, now than two years ago; this set trial in this matter

for June 21, 2023. Two days after the.court set that initial trial:date, the Commission filed sts

motion seeking to intervene. The next week, and more than ten months. after the City initiated-this

action, Defendant attempted to :disqualify Judge Brennan from thiscase, which caused further

3
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delay until such time that an impartial judge'from another county. could deny thatmotion to.

disqualify. at the énd of-Septembér 2022. (Ofder-on Motion to, Disqualify. udge Brennan> filed.

3 September 29, 2022:)

On October 20, 2022;this Court granted leave forthe Commission to intervene, but before

the Commission éven had.an opportunity to file its:Complaitit inIntervention, Defendant

removed this case to federal court. (Notice of:Removal,.filed October 20, 2022:) Eight days later
mathed one full year since the City had filed its complaint allegimg a single cause of action tor

8 declaratory rélief against-Defendant, and with its ntiltiple unsuccessful shotions'and spurious,

9 appeals, Defendant.hadessentially prevented ny substantive proceedings.or discovery from

occurringin this case, then forcing it into federal.court,

On October'27, 2022, now more than two years ago, the Commission filed and served its

12 Complaint in Intervention: in both state and federal:court, athe case was,, at that time; still

removed to féderal court.

If. REMANDTO-STATE.CouRT -2023

In April 2023, while the case languished in federal. court; this court was:forced to vacate its

initial June-2023 trial date. Moré than six months after Defendant removed the case, in May 2023,

district court Judge Tigar confirmed,that Defendant had.improperly removed this-mattér to fedéral

court and granted the City's and-the Commission's motions-to remand. On July-25, 2023,
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Defendant finally filed.an answer to the:Commission's:Complaint.in Intervention. Now that the19.

instant case was back in this Court, however; and facing the prospectofthis.actionmoving

forward and discovery-finally starting: in:earnest.(more:than 21-months after the filing of the.

22 City's complaint); on September 5, 2023, Defendant filed amotion seeking to stay this case (and,

all. discovery) for an indeterminate arnount of timiéto allow Defendant'to pursiie.appeals of its

dismissed federal complaint and failedeminent domain action.. This Court denied-that motion for

stay on.November 2, 2023, more than two-years after the City had filed 1ts initial complaint,

26 during which {inié.no discovery had comitiericed. On December 21, 2023, this Court setthe

matter for trial on October23,2024.
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Ill. DIscOVERY AND-TRIAL-CONTINUANCES - 2024

Subsequently,-on June 13, 2024, the parties submitted a joint stipulation requesting that-the

October trial .date.be-continued for approximately four months, "to-allow the.Parties to complete

4 discovery and likely prepare: and file dispositive motioris,"which'thé court granted, thus moving

the-trial date to February 26, 2025. (Stipulation and Order to Continue Trial filed June. 13, 20242)

On August 27,.2024, this Court then continued the:trial again to its-current:date of April 8; 2025.

In total, the trial date has
:

been vacated.and continued four tithes, for a total .of:riearly'22:months,

and.Defendant:and the City now seek to push it out at least three.more months.

Outtof options for further delay, Defendant finally had to-concede and allow-discovery to

proceéd, with miltiple exchariges ofwritten-discovéry: between the Commission, City, and

2024; Defendant indicated that it would only. producesome documents responsive to the

Commission's document requests undér 4 protective-order, but it did not provide a:draft of such a

protective order until July 11, 2024. After nearlytwo.months of review: and suggested revisions

by he City, the Commission was able to send.the draft protective order, with proposed revisions,

back to Defendant on September 9, Despite the.Commission's.miultiple-requests for a

response regarding the protective-order over the past two months, as of the date of this filing:

Defendant-has not provided.a substantive response to those proposed revisions, The Commission

was waiting finalizing that protective.ordet-and recéiving the allegedly 'confidential. documents

from Defendant before scheduling.depositions.of Defendant's:employees, but it appears that *

protective order demand was likely another elaytactic by Defendant; dragging the review

process out for more than six mioriths In.an-éffort to keep discovery moving, withthe trial:date.

five months away, on November 18, 2024, the Commission asked.to-finalize the protective order

so that:Defendantmight.finallyproduce its documents and could schedule the relevant

depositions, (SeeDeclaration.ofPatrickTuck, attached hereto, at §: 3.) Jiist-over a wesk later;

apparently realizing that its:multiple.delays in-this.case had greatly shortened itswindow for

completing discovery and preparing-a dispositive motion.before the April trialidate, Defendant

1
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3

35
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Defendant,.as well as. production of.documents, between:January:and October 2024. In May:

2024.

on

convinced the City-to join in this unnecessary ex parte. application for a stay and trial continuance.

5
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ARGUMENT:

The Commission agrées'that this co has an inherent power-arid discrétion "'to stay.

3 proceedings when:such a stay. will accommodate'the-ends ofjustice.'" (OTO,.L.L.C. Vv. Kho

(2019) 8 Cal 5th 111, 141, quoting People v Bell (1984) 159 Cal App 3d 323, 329 )

Here, however, after three years-of tinsuccessful attémpts by Defendant to prévent this court

from hearing this case and both Defendant's and the City'sunnecessary delaysin the discovery:

process, justice would not be accommodated by furthe delaying the matter and continuing the

trial to a.date that.would be.more.than two years after the initial date set for trial,.and three and

9 and.halfyears: after this case was initiated.

Additionally, because Defendant, andthe City have riot:involved the Commission in any of

their "nitherous" settlement discussions to date, atid-thosé, discussiotis allegedly have been goin goi,

on for at least five months since the-last trial continuance, including "a full-day formal mediation"

between just Defendant:and the City, it would not be in theinterests:of,justice to giant this

14 requested stay and trial.continuarice without anoticed motion simply because.the requesting

15 parties suddenly realized the: trial-date anddispositive.motion deadlines were coming up, without

furthér justification for thé delay. in subinittirig, this request. (Application, at p. 7.)

In theit Application, Defendant and the-City. claim that the requested stay arid cotitinuance

would not be prejudicial to the CcCommission. abecause the:Commission has indicated that it-is

19 willing to participate in settlement,negotiations. (Application, at pp. 6,:8, 10, 11.) However, such

nebulous attestations, without any actual informal or formal discussions involving the

21 Commission-having takenplace or even being scheduled to take place in the future,.do-not.

demonstrate thai the stay and continuance would not be prejudicial to the Commission If this 90-

day stay and three-month trial continuance is granted, onthe sole basis that Defendant arid the

24 City have engaged.in some-settlement discussions, withoutthe.Commission and without any clear

progress towards settlement, it.is hard to. believe that the "significant time and resources" that the

26 City-and Defendant admit it will take to resolve this matter 'will coriie td-fruition in thé next:90

27 days, and-those parties will-be right back here seeking another stay:and likely another continuance

1

2

4

5

6

7

8

10

11

13

16

17

18

20

22

23

25

of trial. (Appliéation, at p. 9.)
6

28

Intervenor. CoastalCommission's:Opposition to Ex Parte Application forStay-and Trial Continuance (21CV00850)



As discussed above, it.has been more.than three years since the, City:first filed its complaint

in this matter, and moré than two. years since the Commission intervened, and Defendant and the

1

2

City:now seek a July 2025 or later trial-date, more than'two years after the initial June 2023-trial.3

date set by this Court,in September 2022, This-casé has, 1been delayed long enough, and resolution4

of the préemption questions likely will not be addressed by settlement, but will require a trial,5

which can be completed in April; as currently set.

If Defendant and the City committed to timely.responding to discovery requests, stich as

g completing the protective order and producing the-purported confidential documents, the

Commission believes the parties can finish.al! discovery in the coming months, and well in

advance of trial. Atno time before the filing of this Application has, Defendant or the City

indi¢ated that it had not completed sufficient discovery to date to prepare a dispositive motion or

to prepare for trial, or have requested any specific additional discovery to that end.

Defendant and the City dismissively state in their Application that the Commission will not

suffér any prejudice from this stay and trial continuance. (Application, at pp. 6, 8, 10, 11.) Notso.

In.its complaint in intervention, the Commission alleged.that Defendant has undertaken

16 development activities in the coastal zone, and likely will undertake more unpermitted

17 developmeiit activities in the near futuré, which-may harm the coastal zoné environmént and its.

natural and artificial resources. (Complaint in Intervention, JJ -46, 12, 17.) In both of their.

19 complaints. the City and the Commission seek to enjoin Defendant from continuing with these

20 ongoing developmeént actions, which violate state arid. local law. (Complaint in Intervention, ;

Prayer, q 4; City's Complaint, {J 15-21.) The actions by Defendant constitute ongoingharms, and

22 yet.the. Commission has been stifled in its attempt to :complete discovery and obtain documents

pursuant to Defendant's protective order that may shed lighton the scope.and damage. done by

24 Defendant's:development activities, and so that the Commission might prepar e for trial.

It is unknown what evidence of Coastal Act violations may have béen destroyed or is being

26 déstroyed-by Defendant as we speak, or what.detrimental activities Deferidant may undertake in

the coastal zone while this case is stayed andtrial continues to be pushed back. Only with timely
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28 and.complete.discovery in this case will the parties be able to understand the extent of
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Defendant's development.within thie coastal zone and within the City, and prepare for trial on

those issues. Conversely, if granted, Defendant's motion may ultimately, and unnecessarily,

thwart the ability. of the State to enforce'its laws and regulations designed to protect coastal

1

2

3

resources and the residents living along thé coast. Beyond the Commission's legitiniate4

5 opposition to the requested stay and continuance, there-isa presumption that.Defendant's ongoing

activities in violation:of the Coastal Act:and their potential harm to the public outweigh any harm

7 to:Defendant, and may justify the issuance of an injunction to halt those ongoing activities. (See

IT Corp... County of Imperial.(1983) 35Cal.3d 63, 72.) Without the ability to complete

9 discovery due to.the requested stay; the extent of those potential harms cannot be-determined and.

the.likelihood of substantial-harm to: the public will almost certainly increase.

Another delay baséd:almost éxchisively. of Defendant's purported representations that it.

will engage in good faith settlement discussions, and without including the Commission in any of

the initial scttlement discuissions; is thé antithesis of speedy justice and would allow Defendant to

Contiriue to-postpone judginent in this case and flaunt state and local law in its.uge ahd

15 development-of its property.in the City and the coastal.zone, potentially harming: the local

environment and the health of the-City's: residents, and :prejudi cing the Commission in this case:

CONCLUSION

Accordingly, the Commission respectfully requests that the Court-deny Defendant's and the

19. City's ex parte application requesting a'stay this case, -and maintain the current April 8; 2025 trial

20 date, and all related discovery deadlinés.

Dated: November 25, 2024: Respectfully submitted.

Rog BoNTA
Attorney General ofCalifornia
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Deputy Attorney General
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DECLARATION.OF:PATRICK:TUCK
I,:Patrick:Tuck, declare:

1

2

I. Iam am attorney at law licensed to.practice before all.courts ofthe State of

California. ]I am:a Deputy Attorney. General ofthe: State of:California and.am-counsel of record

5 for Intervenor California-Coastal Commission ("Commission") in'this action.

2, Ihave.personal knowledge of the following facts If called-upon to testify. as a

7 witness, I could-anwould testify competéntly to these facts underoath.

3. On September 9; 2024, Lreturned the draft-protective order with proposed revisions

9 and.related-comments: to counsel for Defendant Mendocino Railway, Having not'received a

substantive response for more than months, I thén,emailed Defendant's counsel agairi on,

November 18, 2024,.following up onthe protective order, and explaining:that the Commission

was waiting on'that response'and.the production of related documents to scheduledepositions

in the coming weeks/months. Attached hereto:as Exhibit A is a and correct copy of the

-email-communications described in this.paragraph.

I'declare under penalty-of perjury under the Jaws of the State:ofCalifornia'that-the:above

facts are true and correct and that this declaration was éxecuted on November 25, 2024, at

Patrick Tuck
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EXHIBIT: A



From: Patick Tuck
To: PaulBeard II
Ce: Krista MacNevin-Jee
Subject RE: FB-v.-MR - Draft ProtectiveOrder
Date: Monday.,, November 18,.2024°11:42:25 AM
Attachments: EB v. MR - Draft Protective Order 9.9:24 - REDLINE,docx

imaae001.pna

Paul,

| wanted to follow:up.on:the draft protective order,:the redline ofwhich have re-attachedhere.It's
been more than two:months since sent itover to.you and we have not received'any feedback on

the-proposed changes. |'d like to move this along so we can determine what, if any,,documents, the

Railway is willing to produce under the protéctive-order, and then move forward with scheduling
depositions of Railway representatives<in thé coming weeks/mo riths aftérwe receive those.
documents.

Thankyou

Patrick

From: Paul Beard: ll <paul.beard@pierferd.com>
Sent: Monday, Séptember'9, 2024 2:54 PM,

To: Patrick Tuck <Patrick.Tuck@doj.ca:gov>-
Ce: Krista'MacNevin Jee <kmj@jones-mayer.com>
Subject: RE: FB Draft Protective Order

EXTERNAL EMAIL: This.méssage was.sent from outside DOJ. Please do not click links or dpen attachments that

ppear suspicious. :

OK, will' review and circle back:

Paul Béard II
Partner
Direct:. 888-216-3988

Frori: Patrick Tuck <Pattick.Tuck@doj.ca,gov>
Sént:.Monday, September 9, 2024 9:48 AM
To: Paul Beard Il<paul.beard@pierferd.com>
Ce: Krista MacNevin Jee<kmj@jones-mayer.com>
Subject: FB v. MR - Draft Protective-Order.

Paul,

Sorry for the delayon this: but attached is the draft protective order with my.andKrista's:edits in
rédline and-some comiments/questionsfor your reviewN
The comments incorporate both my.arid Krista's comments/questions, even if-they are all-attributed



to-mé in the document.
x

Thank you. Let me know if-you have-any questions.

Patrick

Patrick Tuck | Deputy Attorney General
LAND Use aND CONSERVATION:SEcTION

|

CALIFORNIA, DEPARTMENT OF JUstIce | OFFICE OF THE.ATTORNEY GENERAL

1515,Clay.Street; 20'2 Floor | Oakland, CA 94612.
(510) 879-1006 | patrick:tuck@doi.ca: gov

CONFIDENTIALITY NOTIGE: This communication with its contents may contain

confidentialand/or'legally privileged information.Itissolely.for-theuseoftheintended
recipient(s}. Unauthorized interception, review, use or disclosure is prohibited and may
violate applicable laws including the Electronic Communications Privacy Act. If you are:
not the intended recipient, please contact the sender and destroy all copies of the
communication.



DECLARATION OF SERVICE.BY E-MAIL.

Case Name: City of'FortBragg yp. Mendocino Railway:
Case No: ; 21€V00850.

I declare: .

Iam employed in the Office of the Attorney -Géneral, which isthe office of amember of the:
California State Bar, at which member's direction this service 1s made. Iam 18 years;of age or
older and not a partyto.this-matter;.mybusiness address-is: . 1515 Clay Street, 20th Floor, P.O.
Box 70550; Oakland, 'CA 94612-0550..

On November :25. 2024; I: served 'the-.attached Intervenor California Coastal Commission's
Opposition:to Joint.Ex Parte Application for Stay and:Continuance ofTrial Date
by transrhitting a true copy vid eléctroniémail, addressed as follows:

KRISTA MACNEVIN JEE PAUL-J. BEARD II
JONES MAYER PIERSON FERDINAND LLP

Kmy@jones-mayer.com paul.beard@pierferd.com
AttorneysforPlaintifCity ofFort Bragg. Attorneys, forDefendantMendocino.Railway

I declare under penalty-of perjury under the:laws of the State ofCalifornia and the'United States
ofAmerica the foregoing is true and Correct'and that this-declaration was executed ori Novembér
25, 2024, at Oakland, Califorma.

Najaree Hayfron Nayaree-HayfrCt.
Declarant Signature

0K2022303294
91828803.docx


